P.E.R.C. NO. 10
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS OCOMMISSION
In the Matter of
MIDDLESEX COUNTY WELFARE BOARD
Public Employer

and

COMMUNICATION WORKERS OF AMERICA, AFL-CIO

Petitioner

DECISION AND DIRECTION OF ELECTION

Pursuant to a Notice of Hearing to resolve a question concerning
the representation of certain employees of the Middlesex County Wel-
fare Board, a hearing was held before ad hoc Hearing Officer Eli Rock
on April 17, 1969, at which all parties were given an opportunity to
present evidence, examine and cross-examine witnesses and argue orally.
On June 9, 1969 the Hearing Officer issued his Report and Recommenda-
tions. Exceptions have been filed to the Hearing Officer's Report and
Recommendations by the Public Employer. The Commission has considered
the entire record, the Hearing Officer's Report and Recommendations,
the Exceptions and finds:
1. The Middlesex County Welfare Board is a public employer within

the meaning of the Act and is subject to the provisions of the

Act.
2. The Communication Workers of America is an employee representative

within the meaning of the Act.

3. The public employer having refused to recognize the employee

representative as the exclusive representative of certain employees
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a question concerning the representation of public employees
exists and the matter is appropriately before the Commission
for determination.

4. The Hearing Officer's Report and Recommendations, attached hereto
and made a part hereof, are adopted.

5. It is clear from all of the evidence, and the parties are in accord,
that supervisors of case work as a class do not have the authority
to hire, discharge or effectively recommend the same. The only
issue is whether they have the authority to discipline employees
or effectively recommend such action.

The job description of a "Supervisor of Case Work"which has been
issued and prepared by the Civil Service Commission does not
expressly confer the right to hire, discharge, discipline or
effectively recommend any of the aforementioned actions. The
parties, nevertheless, seem to agree that the exercise of the
power to discipline case workers would be consistent with the
terms of the job description.

While the job description uses the term "supervisor" and there is
a possible "agreement” that the job description could confer the
authority to discipline or to effectively recommend discipline,
the petitioner contends that the incumbents classified as "Super-
visor of Case Work" are not supervisors within the meaning of the
Act. Inasmuch as the parties have not agreed upon the supervisory

status of "supervisor(s) of case work", a determination by the

Commission is warranted.
The record reveals that in the instant agency a "Supervisor of

Case Work" has not in fact been given the aforementioned authority
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nor has any such authority been effectively exercised and
followed, as demonstrated by the following testimony of Mr.
Baier, Director of the Middlesex County Welfare Board:

"Q. Now, Mr. Baier, isn't it accurate to say that what
you are telling us is that the way your department
works is as follows: You ask your supervisors about
certain workers in terms of their performance and
on the bagis of the information that you get, you
decide what action should be taken, if any, to follow
it up, but you have never said to the supervisors,
look, you have the authority to recommend discipline
and I want you to exercise that authority when you
think it appropriate?

A. It hasn't been said in those words.

Q. In other words, the way I phrased it is a rather
accurate description of the way the department has
operated. Is that correct?

A. T agree.

In view of the foregoing it is clear that the decision to dis-
cipline an employee is based on the independent investigation and
judgment of the Director of Welfare.

Accordingly, the Hearing Officer's findings that a "Supervisor

of Case Work" has never been specifically told or encouraged to
assume the authority to discipline or to effectively recommend
discipline and that such an exercise would be inconsistent with
the entire administrative practice of this employer is supported
by the above testimony and the totality of the record.

The record reveals that the employees who are classified as
"Supervisor of Case Work" do not possess any of the attributes

of a supervisor as defined by the Act. The fact that they are
called supervisors in a civil service job description, give
verbal evaluations of subordinates and otherwise assign, check and

review case work does not warrant a finding that they are "super-

visors" within the meaning of this Act. Section 7 of the Act
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expressly provides that a supervisor is one "having the power to
hire, discharge, discipline or to effectively recommend the same”.
The review and evaluation of the case work of a case worker in
terms of its compliance with certain standards of an agency; all
of which may constitute attributes of supervisory authority under
other statutes, does not satisfy the criteria of a "supervisor"”
as set forth in this Act.

6. The Commission finds that the appropriate collective negotiating
unit is: "All case workers and supervisors of case work exclud-

ing managerial executives and supervisors as defined by the Act.;/

7. 1In accordance with the Commission's findings, set forth above, the
Commission directs that a secret-ballot election shall be con-
ducted among the employees in the unit found appropriate. The
election shall be conducted as soon as possible but not later than

thirty (30) days from the date set forth below.

Eligible to vote are all employees listed in Section 6 who
were employed during the payroll period immediately preceding the
date below, including employees who did not work during that period
because they were ill, or on vacation, or temporarily laid off, includ-
ing those in military service. Employees must appear in person at
the polls in order to be eligible to vote. Ineligible to vote are

employees who quit or were discharged for cause since the designated

payroll period and who have not been rehired or reinstated before the

1/ The Commission adopts the finding of the Hearing Officer that
Agnes Demster has effectively recommended hire, discharge and
discipline and is, therefore, a supervisor within the meaning

of the Act. Accordingly, Agnes Demster is excluded from the
unit found appropriate herein.
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election date. Those eligible to vote shall vote on whether or not
they desire to be represented for the purposes of collective negotia-
tions by Communication Workers of America, AFL-CIO.
The majority representative shall be determined by a
majority of the valid ballots cast.
BY ORDER OF COMMISSION

Aogl—

ALTER F.,“P
Chairman

DATED: August 20, 1969
Trenton, New Jersey
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Rackground
mtoomucaum.umabymmuu.
Ployment Relations Commission (herein called the Commissiom), the
undersigned Hearing Officer met with representatives of the parties
in New Brumswick, Mew Jersey em April 17, 1969, A transeript was
taken of the proceedings, which was nunin to the undersigned
on May 28, 1969,

The prime issue in the present case is whether the clas.-
sification known as Supervisor of Case Work should be imeluded in



& bargaining unit with the classificetion knowm as Case Veriar,

In the original employee petition to the Commissien
dated Febrwary 20, 1968, the bargaining wnit reguested wes eae
coneisting of Case Workers, Supervisers of Cade Werk and eleriesl
esployess. At the instant precesding, however, the sipleyes er-
ganisstion withdrew the request for inclusion of the -xuu-x
workers, and mo ochjection was reaised by the Middlesex County
Welfare Board (herein referred to as the Board), The Board does
not contest the appropriatences of & wait eonsisting entirely of
Case Workers, but does contend that the Supervisors eof Case Work
should be sxcluded from such a wmmit,

In addition, vhen the above request of February 28, 1969
wes filed, it was suwmitted in the name of the Middlesex Coumty
Welfare Board Employees Associstion. Subseguent to that date,
however, and prier to the instant proceeding of April 17, 1969,
the latter Assovistion, sscording to the recerd, merged with the
Communication Workers of Amerieca, AFL-CIO, and ceased to exist as
& separete orgmmisation, This chamge i{n the parties had been called
to the atteation of Freeholder Koaglamd prior to April 17, and at
the latter proceeding no basic ohjsction was reised by the Board
to the request of the Commmiocation Workers of America that it be
substituted as the party of recerd, The Board's basic pesitionm,
as indicated, ia that whatever the employes orgmmisstien selected
by the employees, its rights of representation sheuld met isclude



& wnit comsisting ot‘hoth Case Workers and Supervisors of Case
Work,

mmu»mtouummmm.-
sex County Weliare Board is & public ewployes !l.ﬁhib osaning
of Section 3(e) of the Act and that it umnﬂm«m
provisiens of the Act, Similarly, there weuld appear te be ne
mznmmquwamm is an employee
representative within the seaning of Section 3(s) of the Act,

Lastly, and as part of the baskgrownd facts, it should
be pointed cut that the procedurs or sachinery for determining the
sajority bargaining represantative, for whatever the bargaining
unit decided upon, has spparestly mot besn finally reselved by
the parties, notwithstanding some fadication at the time of the
instant preceeding that this, in itself, would not present an
issus, To dispel any ancertaisty on the mstter, and to assure
an expeditious and determinative disposition of all aspects of

the present proceeding, the recommendations below will alse desl
with this aspect,

Discussion amd Findings
On the basic issue of whether the hers-requested bargain-
ing unit should include both the Supervisors of Case Work and the
Cane Vorkers, orhltﬂtdnhlytotbeﬁmw.w"l-
marily applicable portions of the Act would appess te be the fel-
lowing:



"34:13A-5.3, Right of public esployees; ex-
ceptions; represemtatives of majority, Exeept as
hereinafter provided, public employees shall have,
and shall be protected in the exercise of, the
right, freely and without {ear of pemalty or re-
prisal, to form, jein and assist amy or-
gamimmtion or to refrain from any sush
provided, however, that this right shall met au-
tend to menagerial executive engpept in 2 ssheel
district the term managerial executive shall meen
the superintendent of sehoels or his eguivelent,

Ehat, excapt whe wtablished practice, prior agree-
ment, or special circumstances dictate the comtrery,
»0 policeman shall have the right to join an employes
organization that admits employees other thaa polies-
men to mambership, The megotiating unit shall be de-
fimed with due regard for the commmity of interest
amony the employees comeerned, but the commission
shall mot {ntervens in mstters of recognition and
unit definition except in the event of a dispute,
(Emphasis supplied,)

'“‘1““‘- e o s

"(d) The Commisaion, through the division of
public employment relations, is hereby
to resolve guestions concerning represemtation of
public employees by condueting & secret balloet
election or utilizing any other sppropriate amd
suitadble method designed to ascertain the free
choice of the employees, The division shall de.
eide in esch instance which unit of employees is
appropriate for collective negotiatien, previdet
that, except where dietated e R :




and nonprofessional employees unless a majority

of such prefessionil employees vote for inclusiom

in such umit or, (3) both craft and noacreaft es-

ployess unless & majority of such craft smployees

vote for inclusion in smch wmit....” (Tsphesis

supplied,)

There would appear to be little question, frem & veading
of the above two sections of the Act, that the defiaitive eriteris
governing the inclusion or exclusion of the imstant Supervisors
of Case Work, are those set forth im A-3,3. The Mread language
of A-§(4), wherein a unit of both “supmrvisors and noasupervisors”
is barred, could only mesn that supervisors gs previously defimed
in A-5.3 mast be excluded from & unit with monsupervisors., To
hold otherwise would in effect render mesningless the eariier,
detailed definition of & superviser, for purposes of the ap-
prepriateness issue, sst forth in A.5.3,

Tuming, them, to the language of A-5.3 and ite appli-
ostion in the present case, the Union has not, in the opiniom of
the undersigned, established a sufficient showing that the super-
visors should be included under the exception phraseology which
reads, "except where established practice, prior agreement or
special circumstances, dictate the contrary.,™ It is true that
the previous organisation known as the Middlesex County Welfare
Board Employees Association included the supervisors {n its mem-
bership, and that one or more of its officers were sctuslly Super-
visors of Case Work. The history of such representatien, and par-
ticularly the history of any “collective negotistien™ by this

’5"



organization are, hovever, extremely limited,

The Asscciation only existed, in say formml semse, be-
ginning January 1968, st which time & comstitution amd hy-laws
wvere first adopted, Any step in the directiom of mssmimgful
repraseatation therssfter consisted of a single appesvanse be-
fore the Doard on or about May 1988, at which time eaikin im-
provements in working conditions were requested, Basic salary
wes not then discussed sinee the date was midway in the budget
year, No further joint meetings of any type are showm in the
record, and there is no evidence that the above single appesarence
was in sny way followed by either negotistion or discussiom or
agresment on any issues; there {» not even any evidence that the
Board scted, in amy fashion, on the reguests submitted st the
May 1968 appearence, or that it in any way “recognised” the As-
segiation in & meaningful semse st that time, Quite clearly,
the Board had simply regarded the appearance of the Associstion
as being in the same category as that of sy other “"privete” group,
or for that matter any individual, to whom, &8 & public body, it
customarily felt required to grent a hearing when requested,

The history prior to Jammmry or May 1968 does mot alter
the above basie pioture. To the extent that the Association
enisted prior to those dates, such existence was on 8 completely
informml basfs, And if, in this prior peried, appessemces by
these smployees were made before the Board or the Freshelders, at



budget time, such appesvances ouly consisted of am infermal com-
aittee of three employees of the department, 7This “committee of
three” sulmitted requests for salary incressss at bwiget time,
but this was also Sn appesrance like that of ausevews other in-
dividuals or groups of citisens appearing hefere the w
with various types of reguests; and Mmelﬂlpnm
ful recognition of or negotistion with the Desrd's wsployses dur.
ing this pre-1968 period, |

On the sbove busis, the undersigned ceasnot find im the
present record “established prectice, prior agreement er special
circusstances” which, in themselves, could warrent the inelusion
of the Supervisors of Case Werk in & unit with the Case Workers,
under Section 3M;13A-5.3,

A case for inclysien of the supervisors does, however,
Sgpear to be established under the immediately ensuing language
of A-5.3, where a supervisor, of the type intended to be excluded
from a Margaining unit of nonsupervisors, is deseribed as & “super-
visor having the power to hire, discharge, discipline, or to ef-
fectively recommend the same.” Plainly, the intent here is that
gnly such & supervisor shall be sutomatically excluded--sssmming
his inclusion is not alresdy perwmitted under the i{mmediately pre-
ceding exception clause discussed above, The sssumption must be
wade that unless other grounds exist for exclusion of the super-
visor (such as perhape & lack of "cosmmnity of interest,” referred

-7 -



to in the closing sentence of the first pavagreph of A-$.3), where
& superviser in point of fact doss mot have “the power to hire, dis-
charge, discipline, or to effectively recommend the same,” the Act
contemplates that he may be ineluded in a umit with mensupervisers,

In the present case, thare are apppsnimstely 18 Super-
visors of Case Work and approximstely 53 Casy Yeslmrs smpleysd by
the Board, Excluding several of the supervisors who hold special
assigmments, eich of the gthers normmlly supervises about 8 Case
Workers, Of the 10 Supervisors, one of them (Mrs, Agnes Damster),
who will be discussed below, clearly has a greater smount of author-
ity than the other 9. The aext step upwards im the administrative
ladder is Deputy Director, and at the top of the ladder is the
Direator,

The job description of the Supervisor of Case Work, which
hes been prepared and issued by the State Civil Service Commission
with state-wide applicability, has been introduced in the present
record as "E-2." Although this job description does not specifically
confer the right to "hire, discharge, discipline, or to effectively
recosmend the same,” both sides are agreed that the exercise of such
8 right would be consistent with the job description. The differ.
ence between the parties is that the Union here contends that re-
gardless of what the job description msy say, i{n prectice such a
right does not exist for the instant Supervisors of Case Work, The
Board disputes the latter, and also in effect argses that the jod
description must govemn,



It is the fimding of the umdersigned that the actual
prectice here is comsistent with the Union's interpretation, amd
that in point of feset the instant supervisors do oot have "the
power to hire, discharge, diseipline, or to sffestively vescumend
the same,” Manifestly, such a question must De desided en & cese
by case basis, s while it is extirely poll.@‘h that sther agmncies
in the state which use the T-2 job specificstien do give such power
to their supervisurs, the wtdiuu leaves relatively little guestionm,
in the opinion of the undersigned, that suwch a power is not given
by the instant agency,

Plainly, one of the Supervisors of Case ¥ork--by dint of
her long asrvice, plus other factors--does have such power, This
is the aforementioned Mrs, Agnes Demster, Although her title and
sulary range are the same as that of the other Supervisors of Case
Work, the evidence clearly establishes that, by inforeal administre.
tive action, the typer of power described in the Act has long been
conferred upon and exercised by her, This is not to say that even
she personally can hire, discharze, or diecipline; that type of
final decision is here made by the Uirector, devertheless, the
Act does not reguire final autharity, only the power “to effectively
recomoend,” This Mrs, Demster has--but only she, and none of the
other Supervis:rs of Case ¥ork, Of this there can be nc question,
by the virtually overwhelming weight of the presmmt resord, (See,
for example, MNotes of Transcript, p, 122,)



The other $ supervisors are reguested from time to time
to give their verbal evalustions of a Case Worker's performance,

(Written evaluations are not used here,) This i{s elearly mot the
same, however, as “efiectively recommending m“ % other
9 have never, under the present revord, mmmm
they have the latter authority; they have never been Sndowreged,
even iapliedly, to adopt such authority; amd in point of faet,
such an exercise of authority would be basically inconsistent
with the vhele sdministrative fremework and the precticel operst-
ing Lines, along which the instant agemcy functioms, eccording to
the clisar impression left by the record,

This is not & matter for criticiem, and nonie {s here in-
tended, From an administrative pofnt of view, it is entirely
defensible that the type of authority here discussed may be lim-
ited to a relatively small mmber of persons, considerinmg that
the agency is not overly large nor scattered, and comsidering
also the special role oecupied by Mru. Demster as a type of ad-
ministrative link, for a mmber of important purposes, between
the other Supervisors of Case Work and the top administrators of
the department, Mor is it unusual, for the public service gen-
erally, that "lower level™ supervisors msy be found to lack suth-
ority regarding discipline, as well as other matters, vhich super-
visors at a counterpart level in the private secter mmy eften

possess,
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Yor whatever the resson, however, it is clear im the
present cass that while Mrs, Demster does have the power “to of -
fectively recommend”™ diacharge or discipline, this is the point
at which such suthority stope, amd that for the remnining 9 super-
visors the authority does not exist, The Demsd uﬁum
that the supervisers, other than Mrs, Uesstes, have me Butherity
to recommend hiring, sad thers has therefore bewn no need to dis-
cuss that specific aspect hare,

The very sature of the relatiomship, &s described above,
also helps to support & fiading here of “commmity of interest™
between the Supervisors of Case Work and the Case Workers, within
the meming of the last seatence of the firet parsgraph of 4:113A-
$.3. The suparvisors assign, check and in other ways supervise
the case workers umder themj but lacking the suthority to recommend
diseipline, the potentisl for conflict of interest is substantially
minimised, In any event, such a potential {s clearly offset in
the present case by the "community of interest" flowing from such
factors as common interests in a elouly-mut«d_nm of salaries
and fringe benefits, the kinship flowing from cosmon professional
interest and standing, mutual concern for the client's welfare,
and mutusl menbership in the former Association, Limited though
the lLatter was in both duretion and function,

Looking &t the particylar sod speeific fests of the present
case, there is adeguate justification and predeominant argament

- 3} -



favoring the inclusion of all of the mupervisors, with the ancep-
tion of the position occcupied by Nrs, Demster, in the same umit
vith the case workers, The wxclusion of Mrs, Demstan's pesition,
based on the actualities of the administretive Muu-

as here delegated, does seem clearly called ﬁm. he ex-
clusion should not be limited to Mrs, Demster @8 m imdividual, but
rether should extend 2o whoever the incumbent of that pesition hep-
pons to be--s0 long 88 this speclal position comtinues as an ad-
sinistrative reality,

It is aleo clear, assuming a single unit of both super-
visors amd monsupervisors iz di{rected by the Conmission, thet seghin-
ery will then be necessary to determine the majority status of the
imstant union for euch a unit, At the present stage, and unless
the parties agree otherwise, the record justifies a recomsendation
that the Commission®s usunl type of election precedure be utilized
for this purpose,

In this comnection, the undersigned has given considere-
tion to the possibility of a "Globe™ type of election, under which
the supervisors would first be given an opportunity to vote whether
they wish to be included in the larger wnit, Mowever, the fact
that Section 34:13A-6(d) specifically refers to sueh a procedure
where there is an issur of including professionsls im & umit with
nonprofessionals, or craft employres with nonereft eapleyees, but
makes no mention of the procedure for other types of situstions,
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would sppesr to rule out such an spproach in the present ocase
where the disputed issue iavolves inclusion of prefessiomal super-
visors in & mnit with professiomal mim

Notwithetanding the latter, it should be vessguised that
the Commission may choose mot to accept tlnm'-.nu-
ously-outlined interpretation of the relative applienbility and
msesning of A-5.3 and A-6(d) en the guestion of inclusion of swper-
visors in & uait with sonsupervisers, An altermate interpretation
is at least possidble, wnder which the wndereigned’s findings of
fact regarding the instant supervisers’ lack of suthority to recom-
mend diseipline would have the sffect of permitting them, wnder
A-5.3, to be represented by a union like the present ome, which
sdmits both supervisers and nomsupervisors, but would still not
pevmit them, under A-6(d), to be part of a simgle bargaining unit
with the nonsupervisers,

Assuming such an interpretation and decision by the Com-
mission, the result would appear to reguire hers the desigmation
of separste units amd separete elections for the supervisors and
nonsupervisors, with the right, however, of the Commmication
VWorkers of America to appear on the ballot for bhoth units and
both slectioms,
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The

hereby recommends to the Cem-

mission as follews;

L

The agprepriats wait to be
should sonsist of hoth Case

Unless the parties sutually agree om an
slternative procedure, an election sheuld
uwummm-umm

of the Commmisstion Verkers of
in the above iate it at the
earliisst poss date,
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