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‘ STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION

In the Matter of

PALISADES INTERSTATE PARK COMMISSION
Public Employer
and Docket No. R-63

BERGEN CHAPTER NO. 6, NEW JERSEY STATE

EMPLOYEES ASSOCIATION
Petitioner

DECISION

Pursuant to a Notice of Hearing to resolve a question concerning
representation, a hearing was held on August 14, 1969 before Hearing Officer
Milton Friedman, Esquire, on a petition filed by Bergen Chapter No. 6, New
Jersey State Employees Association seeking to represent all employees in
professional, supervisory, clerical, craft and non-craft titles, excluding
only the Superintendent and the Assistant Superintendent, employed by the

Palisades Interstate Park Commission within the New Jersey section of the
Palisades Interstate Park. The Employer contended that the unit sought was
inappropriate. All parties were given an opportunity to call, examine and
cross examine witnesses, to present evidence and to argue orally. Briefs
were submitted by both parties. Thereafter, on December 4, 1969, the
Hearing Officer issued his Report and Recommendations. The Employer timely
filed exceptions thereto.

While the instant matter was pending decision before the Commission,
litigation was undertaken in March, 1970 by the Delaware River and Bay
Authority (a bi-state agency similar to the Palisades Interstate Park
Commission) wherein it challenged the jurisdiction of the Public Employment
Relations Commission to process petitions for certification of public employee
representative affecting the Authority's employees. On June 7, 1971 after
the prosecution of an appeal to the Supreme Court of New Jersey, the Court
held this Commission to be without jurisdiction to entertain petitions for
certification of representative involving Delaware River and Bay Authority
employees on the ground that the Authority, as a bi-state agency established
by compact between sovereign states, did not come within the definition of
public employer contained in Chapter 303 of the P.L. of 1968 and therefore,
that act had no application to the Authority. Delaware River and Bay Authority
v. Public Employment Relations Commission, et al, 112 N.J. Super 160
(App. Div. 1970), affirmed, 58 N.J. 338 (1971). While by its terms that
decision does not proscribe generally the Commission's authority to act in
matters involving employees of bi-state agencies, it does cast doubt upon
the Commission's jurisdiction to proceed in this matter and requires the
examination by the Commission of its authority to entertain the subject
petition before consideration on the merits of the issues presented thereby.
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In Delaware River and Bay Authority, supra, the Court found that
the compact which created the Delaware River and Bay Authority did not permit
one signatory state, absent the agreement of the other signatory state, to
impose its policies upon the Authority. Thus, absent specific agreement by
Delaware to have C. 303 of the P.L. 1968 apply to the Authority, it did not,
and hence the Commission lacked jurisdiction over that bi-state authority.
Contrasted with this, the compact establishing the Palisades Interstate Park
Commission permits unilateral action by either New York or New Jersey to amend
the powers and responsibilities of the Palisades Interstate Park Commission
provided such is accomplished "...by law specifically applicable to the
(Palisades Interstate Park) Commission.” N.J.S.A. 32:17-5; N.Y. Conserv.
Law, Sec. 745 (McKinney 1954). Therefore, the rationale of Delaware River
and Bay Authority, supra, is not applicable and the Commission could
assert jurisdiction over the Palisades Interstate Park Commission without
violating the spirit of the Delaware decision provided there exists
legislative enactment by New Jersey specifically applicable to the
Palisades Interstate Park Commission. N.J.S.A. 32:17-5; N.Y. Conserv,

Law, Sec. 745 (McKinney 1954). 1/ Review of the statutes of New Jersey
including C. 303 of the P.L. of 1968 does not, however, reveal legislation
specifically applicable to the Palisades Interstate Park Commission
subjecting that Commission to the jurisdiction of P.E.R.C. or making C. 303
of the P.L. of 1968 applicable to the Palisades Interstate Park Commission.
Without such legislation, the Commission cannot continue to entertain the
petition filed herein and therefore orders the same be and it is hereby
dismissed for lack of jurisdiction.

BY ORDER OF THE COMMISSION

Doty bttt

Charles H. Parcells
Acting Chairman

DATED: September 14, 1971
Trenton, New Jersey

1/ See, for example, N.J.S.A. 32:14-4 which specifies the
applicability to the Palisades Interstate Park Commission of

the Civil Service, workmen's compensation and retirement system
statutes of New Jersey. Also, New York Conserv. Law, Sec. 766
(McKinney 1954) was amended in 1969, specifically making Palisades
Interstate Park Commission employees "employees of the state in the
classified Civil Service of the state under the provision of the
Civil Service Law.'" The New York Taylor Law falls within the
purview of the Civil Service Law of the State of New York.
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“Palisades :Interstate Parkway Commission is a public employer
;and Bergen Chapter No. 6, New Jersey State Employees Association

is an employee organization within the meaning of the Act. The
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Assqciation asserts that it represents the overwhelming majority

-1“of approximately 60 professional clerical, craft and non-craft

"»-employees in the commission's New Jersey section.

The Association does not clearly define the unit sought.

In its petition it seeks inclusion of all New Jersey employees

inﬂprofessional, supervisory, clerical, craft and non-craft

titles, excluding only "Superintendent and Asst. Super intendent

of N. J. Section." The petition states that 59 of 62 employees

" have signed authorization cards. In its brief the Association

lists one of six supervisors and one of five professionals as

"Association members. Supervisors may not be included in the same

unit as non-supervisors, pursuant to C. 34:13A-6, unless there

. are special circumstances dictating the contrary. None is shown
©~ here. Thus the unit cannot include other than the non-managerial,
non—supérvisory and non-police employees of the New Jersey section,

_*ptovided the majorities of professional and craft employees

‘bepa:ately vote to be included.

The Commission has declined to recognize the Association

| aé the exclusive representative of its employees, and a question

1t¢on£ern£ng representation exists. Essentially, however, the
vttkissue in this caat’is whether any group or all of the employees
t{’iponatttuté an appropriate unit or whether the Commission's

*3ffémpioyées‘should be‘submerged in broader units. Once that
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‘vquest;phgiﬁ_decided,.there will be no substantial issue
- rem#iﬁing. 'In the event that the unit sought by the Associa-
tion is held to be appropriate, the mechanics of determining
the preciaelcomposition of the unit should pose no problem,
and a representation election can be held with dispatch.

The Palisades Interstate Parkway Commission is a bi-State
organization, created by statutes of New York and New Jersey.
The cCommission submits reports of its activities and finances
to both states. It receives no administrative supervision
from either. Operationally, it is a self-contained organiza-
tion, and it is not a department, agency or division of the
State.

The park covers territory in both states. Those employed
on the New York side are treated as public employees of the
Staté of New York; those on the New Jersey side are treated
as New Jersey State employees, and, for example, are covered
by the retirement system of the State. Both States provide
financial support for the Commission, which also receives funds
from revenues and gifts. There are fewer than 100 employees
on the New Jersey side, about one third of whom are park police.

In Alpine, New Jersey, are located various buildings
including garages, a storehouse, a shop for craft employees,
'and a storage yard. The Commission's New Jersey clerical

-3




M\gﬁpiéQéééinrk~ih the Administration Building elsewhere in

Alﬁiﬁe; ;sbme?three miles away is another facility, cadjenas,

"i,nndér the supervision of a foreman and an assistant foreman.

It is appareht that the New Jersey employees work in generally
close proximity to one another. The various levels of super-
vision repor£ ultimately to the Commission's executive officers.
The’Commission and its employees are concerned solely with the
work of the interstate park, and have no other function. They
are not interchanged with the other employees of the State.

The Commission sets the salary scales for its employees,
and through its executive officers manages its employee rela-
tions, without supervision or control from any other juris-
diction. While the Commission has legal authority to fix
salaries,'it appears that as a practical matter the State will
;authorize funds only if the salary%scales are consistent with
those set by the Civil Service Department for State employees.
Where a job title is identical with that of the State's title,
the description and the salary scales are identical. There
may be some variation only in connection with titles peculiar
to the Commission, not found among State employees. The same
appears true in the New York section whose employees receive

the rates paid for identical work to New York State employees.

It is plain that the Commission, despite the source of its
funds and such characteristics as the similarity of pay scales,
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is necegsarily different in substance from an agency Or insti-~
’tution of either State. Yet, the employees of the New" ‘york
gsection, who number considerably more than those in New Jersey,
were iniermingled with New York State employees in the various
State-wide units established by the Public Employment Relations
Board.
| In this proceeding the State and the Commission have pro-
posed a formuia analogous to that adopted in the New York section.
The Employer's viewpoint here is that the Commission's employees
should also be effectively regarded as State employees and
included in the system of units proposed by the State. The
o Employer vigorously opposes the Association's request that the

“5 employees of the New Jersey section alone be considered an appro-

' Wpriate, separate unit.
The State has developed a plan calling for nine separate

anits into which its approximately 40,000 employees would be

divided. They were identified as profassibnal. supervisory,
craft, police, administrative gservices, health care, rehabili-
tation services,koﬁerational, and maintenance and allied serv-
ices. These nine functional groupings would, in the view of
the State, best serve the interests of the employees and the
State. :

The Association argued that no employee organization has
sought to rgpresent the employees in any of the nine units
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outlined by the State. On the other hand, it was asserted,

the employees of the Commission want to have their own unit

and to be represented by the Association. Such a unit is appro-
priate under Section 303, it was said. Otherwise, these employees
are deprived of their statutory right to organize and bargain
collectively, for no other organization seeks to represent them.

It would be pointless in a proceeding of this kind to make
a finding on the basic appropriateness of each of the nine units
into which the State hopes to divide its employees. However, it
is necessary to make some evaluation of the State's position in
order to determine whether such an approach justifies denial
or the unit sought by the Association, as well as to evaluate
the distinction between the Commission and agencies of the
State Government.

The State is concerned that if the Association is sustained,
future creation of such units will lead to widespread fragmenta-
tion. In its brief it said "there are numerous small geographic
units located throughout the entire State which, if the Bergen
Chapter ‘s position were upheld, would be allowed to bargain
individually. Such an eventuality would be chaotic for the
employer and an undue burden on the taxpayer."

Certainly it is more difficult for the State to bargain
with a multiplicity of .units, geographical or otherwise, than
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with a single unit, or with a limited number. The State's
apprbach would avoid, for examp'e, the possibility that
employees in identical positions might receive varying

salary scales, depending upon the unit in which they found
themselves. In the State's plan, everyone in a classifica-
tion, wherever he is employed, would be included in one of

the units; each unit would consist of a bundle of more or less
related classifications. Conceptually, this is the approach
taken in New York.

However, Section 303 sets forth only one fundamental
standard for determining appropriate unit. It provides that
"the negotiating unit shall be defined with due regard for
the community of interest of all the employees concerned..."
The only other qualifications concern separation of supervisors
from non-supervised, professionals from non-professionals, and
craft employees from non-craft émployees. This single guide-~
post in Section 303 is substantiaﬁly different from the Taylor
Law's criteria.

The New York statute has two other standards in addition
to the employees' community of interest. One provides that
"officials of government at the lewvel of the unit shall have
the power to agree, or to make effective recommendations...
with respect to the terms and conditions of employment..."

_’7 -
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The other is that "the unit shall be compatible with the joint

responsibilities of the public employer and public employees
to serve the public." While the second and third to some
extent may be considered implicit in any approach to unit
determination in the‘public sector, the fact is that the
Taylor Law enunciates three co-equal aims, none of which may
be considered alone. On the other hand, the New Jersey
statute obviously makes the employees' community of interest
the touchstone in unit determination.

section 303 does not contemplate that the unit established
shall be the most appropriate, but merely that it shall be an
appropriate unit. Thus, it must be decided whether the pro-
posed division into nine State-wide groupings, even if they
were the most appropriate, should be grounds for denying what
might be an appropriate unit, particularly where the latter
is sought by the employees and the former is the creation of
the Employer alone. No employees in the State appear to have
petifioned for any unit in the form proposed.

The New Jersey employees of the commission do have a clear
and definable community of interest, more 8O even than employees
of a State department, agency Or institution, each of which is
part of the hierarchical structure of the State Government.
commission employees work for a single non-State agency, one
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not administratively subordinate to the State Government. All
of them are geographically at a relatively concentrated work-
site. ;While their duties may require some of them to travel
througﬁout the New Jersey part of the park, their central head-
quarters is in the area where most of the employees work. They
have.a single, common mission: to assist in the operation of
the park. They are subject to the personnel policies and
practices of the Commission, which are applicable only to the
commission's employees.

In these respects there is a community of interest which
is distinct and identifiable, unrelated to State employees.
It is also true that the Commission's employees and their counter-
parts in State service, effectively governed by the same salary
scales and fringe practices, also have common bonds despite
the commission's de jure administrative independence. But
employees usually have various communities of interest. A
commission painter, for example, has obvious bonds with State-
employed painters, with craft employees at the Commission, with
all craft employees in the State, with manual workers employed
by the Commission, and with all Commission employees, among
others. Which of them should prevail in any given case? To
what extent should the employees' own desires prevail, if their
desires are not conflicting, as against a predetermined structure

' envisioned by the Employer alone?
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~The State's nine-unit approach does not address itself to

what may be the first and most significant community of
interest of Commission employees. It dqes not, for them, pro-
duce a particularly rational collective-bargaining structure.
Its application would divide the few dozen employees in the
unit sought into four or more separate units, each one nego-
tiating separately with the State and/or the Commission.

While the result would be, to use the State's example, that

a painter employed.by the Commission would receive the same
salary as a painter in South Jersey, such fragmeﬁtation would
make non-economic issues within the Commission difficult of
resolution, for all employeés have been governed by a cdmmon
personnel policy. Obviously consideration must be giQen to
the dfawbacks of fragmenting‘such a small group of employees
into a number of State-wide units. There are benefits to be
f&éhieVed in the employees' constituting their own unit, despite
fragmenting them from State employees, especially since the
'State’is not the Employer; |

The State's proposal doeé itself anticipate a form of

f:agmented negotiations even in the sphere of salaries. While
the nine units guﬁrantee uniformity in the salaries of all
employees in the same classification, it may well produce a
wide diversity in the amoﬁnts of general increases which are
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nqutiated by eaéh of the units. All nurse's aides will
kreceivegéhe same salarv and all painters will receive the
same salary under the State's plan, but the health-care

~unit may negot.iate a 5% general increase and the craft unit

a 10, general increase. TIncreasing the salaries of State
emplovees by disparate percentages, based solely on the
happenstance of separate negotiations, may not be a parti-
cularly desirable goal for a public employer. The State's
proposed fragmentation wil' have that result unless it reaches
an agrecivnt with one unit and then insists on applving it to
the others. That would hardly be a satisfactory approach to
genuine collective bargaining. Yet it is the only way to
achieve uniformity in general increases when negotiating

with a number of unions.

The State's plan has another apparent drawback. It could
lead not only to a variet. of general increases, but both theore-
tically and practically it could result in different sets of
fringe benefits. T£ a health care unit hés the right to bar-
gain on terms and conditions of employment, it may decide it
prefers to apply more or less of the economic package to holi-
days, sick leave or vacations than it does to salary increases.
Whether the State administratively could cope with significant
variations in such conditions of employment is doubtful. Indeed,
it would obviously be far cecasier for the Commission to grant
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“distinctive fringes, regardless of the State's practices,

because the Commission is genuinely a separate employer. The
State's hospitals, abencies, and departments, however, all are
manned by State employees.

New York city has dealt with this problem although its
orginance similarly permits separate salary negotiations by
each of its many units. (Akstudy of its experience with frag-
mented salafy negotiations, qualitatively if not quantitatively

similar to the State's proposal, would be illuminating.) Time

-“and leave rules and pensions, however, may be negotiated only

~be an organization or group of organizations representing more

than 50% of the Ccity's career and Salary Plan employees. New

fork City is beset in practice by its many units, comprising

.one offmofe classifications, each of which understandably seeks
9i to obtéin more advantageous general increases. But there can
. be nb,fragmentation of basic fringes. New Jersey's nine-unit
’fgoél'is é microcosm of New York City's form 6f fragmentation,

fwixhout the statutory safeguard énabling only a majority union

volor g;oupgof unions to negotiate most fringes.

It is true that the Association could not effectively bar-

: gain with the Commission on salaries for the handful of com-
‘ﬂ“mission employees in various classifications. Where uniform
f,fsalarykscales for identical classifications of Commission

iffémﬁ?QYees;and;State'emplOyees is mandatory, in fact if not in
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~_law, the smal] tall cou]d hardly wag the large dog; the Com-

;mlssion s negotiatlons for a title hardly could result in

"f1x1ng salarles to be pald by the State for that title. Thus

ip'would e thoroughly unrealistic to contemplate genuine

selaryenegotiations with the commission. If they took place,
they would be a sham, sinée the ultimate settlements must
: neceesafilv‘be made by the State with organizations repre-
sentlng the prnponderance of employees in each classification.
In anv case, the State's plan appears to be a mechanical
waynto llmlt fragmentatlon short of the single-unit concept.
It’givcs insufﬁieient;consideration to an important community
~~£j‘ - Q£;iﬁterest. ‘For~exémple, a physician may have as much, if not

‘© more, in common with an X-ray technician working in the same

;ﬁhdééital as he dbes‘With an'economist in the labor department,
falthough physicxan and economlst probably would be in the pro-
\jfess10nal unlt.y Thus contrlved State-wide functional groupings

may leave much to be deolred and contribute less to satisfactory
emplqyer—emp}oyee‘relatlons than a unit consisting of the employees

in a cohesivcbégenCy,_such as the New Jersey section of the Com-

mission.vaﬁgleastftheflatter has the virtue of common working
conditioﬁs;’personnelLpractices, supervision, purpose and work-

;Slte.

S The form of fragmentation proposed by the Association
fresultsg%n;agloglcal unltrof employees possessed of a genuine
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community of interest. While there can be no viable negotia-

‘tionsewith,respect to salary scales or major fringes, the

bdayétdeday'issues with which unions and employers deal can

" be most handled effectively through such a unit. If that is
what the employees desire, it is questionable whether they

{~jshould be advised that the maintenance men among them will
:become part of a malntenance unit which includes men emploved
5throughout the State, and that the clerical employees will be

y‘submerged in another large State-wide unit. The Commission

f;'ould not easxly malntaln a ha]f -dozen sets of personnal
B practlces, each separatelv negotiated.

The State is rlght in its contention that a unit should

':@,

‘Vonl” upon the extent to which employees have orga-

x”*lnlzed If'that were the sole basis set forth here, then

‘obvxously _tmcould not be held that the unit sought is appro-

priate iBut lf the employees do possess a community of interest

and lf as ln thlS case, the employer is a separate entity, there

are substantial grounds upon thch to find that the unit sought

'ls approprlate

No unlt, elther that conLemplated by the State or that

“'¢fsought b}ttho Assoc1at10n. can"deal effectively with every one
of tne terms and condltlons of employment over which unions are
Vempowerod to negotlate. A8 between the State's relatively

>,a:t;fic;al‘efgorts, wn;ch would be persuasive if the only
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Jlssoe coﬁfrontlng ﬁhe ehployees was salary, and the Associa-
uvtlon s,itne latter describes at least an equally appropriate
unlt.f f{ |
Inéﬁhe cour se qf the many proceedings now under way,
some'coASEderation should be given to alternative concepts

of uhitﬁdetermination'othcr than the llobson's choice presented

here. Just as the employees have a statutory right to organize

into units based on a community of interest, the State has a

3itimate concern in seeing that the unit structure does not
injure the‘public interest either by unworkable, illogical
grouplngs or by the encouragement of whipsaw bargaining. Per-

it haps new forms must pe developed which can build on the experi-

'f‘ence'of other Jurlsdlctlons, encouraging the fullest expression

'of””mployee choice while protecting the State against unlimited

fragwented bargalnlng of economlc issues.

| ,Eqrgexample, 1og1cal separate units based on the kind of
 commonity of'interest exemplified by the Commission's work force
‘can deal with worhlng conditions, grievances and "local" issues
iWthh are unlquely identified with vertical structures. A council

of them,v)oined togetne:, could deal with the State on statewide

economic problems. Some such forms conceivably could more effec-

fV;ively’represent the~employees than the nine functional units
proposed by the State, which would cut horizontally across many
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departments asd aéencies. In any event, careful study of the
conflicting viewpoints now being heard is needed.

It is virtually impossible for any unit which cuts across
classification lines, as does the unit sought by the Associa-
tion, to bargain effectively and meaningfully on salary scales.
It is virtually impossible for any unit which cuts across the
State—wxde work force, as does the nine-unit proposal, to
bargain effectlvely over elther ‘a uniform general wage increase
or State-wide fringes. It is virtually impossible for a unit
which cuts across departﬁental or institutional lines, as does
the State's proposal also,lto bargain effectively on working
eonditions or on the personnel practices and policies which
' are generally epplicaple’to thezentire work force in the depart-
ment or institution,e To establish viable units requires con-
;sideration of all Such,problems.b

‘whatever may~sltimately be decided to be the appropriate
units. for State employees generally, however, as a non-State
Emp}Oyerithe Commission must be appraised in a different context.
Siﬁce the commission is not, in fact, an agency or department
; of the qtate, but»has the special character resulting from its
bl—State form, its employees, who meet the statutory require-
-ment, of a. communlty of lnterest, are entitled to constitute
’themselves ‘as a separate unit. Placing themxln State-wide
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functionalruniﬁs, simply because most of the pay scales and
f%&nges are parallel to the State's, overlooks the commission's
‘actual separate structure. The employer is not the State, but
the commission. The gommission's employees are justified in
obtaining a unit which can deal rationally and directly with
their employer.

Just as the commission has authority in law to set salary
scales, but in fact must accommodate itself to the State's
_salary system, a union negotiating with the commissgion neces-
§a:ilykmust adopt a similarly realistic attitude in dealing
“wiéh major economic issues. There is no reason to believe it
‘cannot do that, while faithfully representing the employees
both in contract negotiations and in day-by-day contract admini-
stratipnf:(The exigencies of such a situation do not diminish
the }ogic'and appropriateness of the unit proposed by the
Association,k‘

RECOMMENDATIONS

A .unit of all employees of the New Jersey
section, excluding supervisors, managers
and police, and also excluding craft and
professional employees unless either or '
both of these two groups votes separately
to be included, is held to be appropriate.

An election shall be held to determine

whether the employees desire Bergen Chapter
No. 6, New Jersey State Employees Associa-
tion to represent them. The time and place
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of the election, the eligible voters,

and other conditions of the election
shall be fixed by the Public Employment
Relations Commission in consultation with
the parties.

BN . ~

L\ Tar A v

Milton Frieédman
Hearing Officer

-

December 4, 1969

STATE OF NEW YORK )
: SS,:
COUNTY OF NEW YORK)

on this 4th day of December, 1969 before me personally
came and appeared MILTON FRIEDMAN, to me known and known to
me to be the individual described herein and who executed
the foregoing instrument and he duly acknowledged to me that
he executed the same.
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